the L.Rs. of the deceased, Haragopal on record. It is barred by
limitation also. What is the position?

*   Under Rule 4 of Order 22, C.P.C., where a sole defendant dies
and the right to sue survives, the court on an application made
in that behalf shall cause the legal representatives of the
deceased defendant to be made a party and shall proceed with
the suit. Where the plaintiff applies after the expiry of the
period of limitation as he was ignorant of the death of the
defendant and could not make an application far the
substitution of the legal representative of the defendant
within the period of limitation and where the plaintiff seeks
for setting aside the abatement and also for condonation of
delay under Section 5 of the Limitation Act, the court shall,
in considering the application, has due regard to the fact of
ignorance of the plaintiff. The suit filed against the sole
defendant who was dead even by the date of institution of the
suit was not void abinitio and could be continued against the
legal representatives of the deceased defendant if his
substitution was made within the period of limitation of the
suit,

3 5, Hari executed a promissory note in favour of Giri for a sum
of Rs. 10,QOO/~. Hari did not repay the amount borrowed by him
even though the period of three years limitation was approaching.
Then, Giri filed a suit and got the standing paddy crop of the
defendant, Hari attached. Then the defendant, Hari immediately
approached the court and deposited the entire suit amount in
court and issued a notice of the said deposit to the plaintiff.
Having received the notice, the plaintiff withdrew the amount
but contested for costs of the suit. Whether the plaintiff is
entitled to the costs of the suit?

*   Under Rule 1 of Order 24, CP,C., the defendant at any stage
of the suit can deposit in court the suit amount, after giving
notice under Rule 2 to the plaintiff. Under Rule 3, the
plaintiff will not be entitled to interest on the sum so deposited
from the date of receipt of the notice. But as regards the costs,
the court has to consider keeping in veiw the circumstances
of the suit and which of the parties is responsible to blame for
the litigation.

36.     Lingayya has two sons, Bhanuprakash and Jagadish
Kumar. Both were married* Lingayya has got vast ancestral
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